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Dear Chairman Powell: 

The New Millennium Research Council (NMRC) is pleased to provide you with a copy of its most recent 
report, "What's at Stake at the FCC on UNEs: Ensuring Sustainable Competition". 

In this report the NMRC examines whether the current regulatory pricing model known as UNE-P (or 
Unbundled Network Elements Platform) is promoting investment in advanced telecommunications 
infrastructure. Specifically, whether the existing regulatory framework is contributing to the goal of the 
1996 Telecommunications Act-to promote vigorous facilities-based competition while creating incentives 
for long-term investment in advanced telecommunications infrastructure. 

The NMRC has published this report at a very important crossroads for the industry. Your impending 
decision in the Triennial Review of unbundling obligations of local exchange carriers will have a significant 
impact upon both the telecommunications industry and the economy as a whole. 

This report presents the views of five telecommunications experts, who in their own unique voice offer 
insightful perspectives on existing UNE rules and their impact for competition and network investment. 

The report's authors conclude: 

0 UNE-P was designed as a temporary solution to encourage competition. 
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It has served its initial purpose and is no longer a sustainable business model. 

UNE-P discourages investment in the public switched network and in broadband 

services. 

0 

0 UNE-P erodes jobs. 

UNE-P seriously inhibits facilities-based competition. 

The authors note that the FCC can stimulate investment in new and advanced networks, by eliminating 
rules that restrict local phone companies from competing with the dominant broadband players. Removing 
unbundling requirements and encouraging competition will encourage the construction of alternative 
networks so that consumers can have a real choice of provider. This action will also spur investment in 
and deployment of broadband, enabling more Americans to access advanced telecommunications 
selvices. 

Yours Sincerely, 

Allen Hepner 

Advisory Board Member 

New Millennium Research Council 

www.newmillenniumresearch.org 

This report features papers from the following academics and industry researchers: Alliance for Public 
Technology Policy Director Matthew D. Bennett; TeleNomic Research President Stephen B. Pociask; 
Eastern Management Group President and CEO John Malone; Competitive Enterprise Institute Senior 
Policy Analyst Solveig Singleton; and Progress & Freedom Foundation Senior Fellow and Director of 
Communications Policy Studies Randolph J. May. 

Founded in 1999, the NMRC works to foster policy research focused on developing workable, real-world 
solutions to the issues facing policy makers, primarily in the fields of telecommunications and technology. 

http://www.newmillenniumresearch.org
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Preface 

This report is a pojed of the New Millennium Research Council (NMRC), which works to fostm policy 
research focused on develaping workatle, red-wald solutions to the issues facing policy makers, primarily 
in the fields of telecommunications and technology. The m n c i l  m s i s t s  of independent academics and 
mearc hers who are experts in their fields. Bdh seated experts and invited scholan author NMRC reputs 

During the past year, the NMRC har investigated a range of issues related to competitim in the 
telecommunications industry. The NMRC has also sponsaed a number of round able events in Washington, 
D.C., and legislative briefings on the subject‘ 

In this repot, the NMRC cmtinues its investigatim, examining whether the current regulatory pricing mod# 
known as UNE-P (or Unbundled Netwak Elements PlaUom) is promding investment in advanced 
tdemmmunications infrastructure. Specifically, whether the existing regulatory framework is contributing to 
the goal of the 1996 Telecommunications Act-to promote vigorous fsilit ieshased compditim while 
creain g incentives for long term investment in advanced telecanm unications infrastructure. 

The NMRC has published this report at a very important uossmads for h e  industry. The Federal 
Communi cations Commission (FCC) is nearing a decisim in the T r i m  ial Review of unbundling obligations 
of I d  exchange m i e n ,  a decision that will have a significart impact upon both the telecommunications 
indusky and h e  economy as a whde. 

This repwt presenfs the views of five telecommunications experts, who in their own unique voice offer 
insighiful perspectives on existing UNE rules and their impact for compelition and network invesbnenl 
Specifically, that the downturn in me tdecommunications industry has been heightend and prolonged by 
regulati m that favon quick entry over sustainable, img-term compditiw. As John Malone, President and 
CEO of Easlern Managmen t Group writes, ‘UNE-P didn’l bring down the communicalions market, but lihe 
a stroke delivwed affer a fall down a flighl of sfairs. it has hepi the vidim w the floor.’ 

0 UNE.P was designed as a tempwuy solution to enmurage canpetitb n. M has served ila initial 
purpose and is  no longer a susiainable budnes s model. 

AS Matthew D. BenneU, Pdicy Director ofthe Alliance for Public Technology. ndes, ‘UNE‘s are a temporary 
fix. In lhe shod term, unbundling has encow@ a rise in compdifim slalisfics, but if has done 
immeasurable damage to lhe Ionple-m pmspecls for depbyng advanced services. I1 has discourapd 
network upsrades in t h a n  and suburban areas and lad to pracfically nonexistent invesfm,d in rural and 
underserved commmilies.” Compdtive Local Exchange Carriw (CLECs) a e  now able to compete 
withold the need for UNE pricing. In aldition, wireless and cable technologies are taking away customers 
fran kaditional wireline vdce and data services. Malme writes, ’UNE-P is not a susfalnabl e business 
model Companies buiU on UNE-P have no assets. no competitive differenlialmn, wrd no coard over their 
future ...” This situation can be avoided by switching to facilities-based competitim. CLECs will adapt. a 
revert to the facilities based nehvorks they have abandoned due to UNE-P. Fewer, sbonger competitors on 
a firmer finandal fmting will provide abundant consumer choices. As Sdveig Singleton, Senia Pdicy 
Analyst with the Competitive Enlapis e Institute writes, “Observsn with IiUle reason lo butler UP local phone 
cwnpa nles are calling for unbundling lo be sca ld  back.’ 

0 UNE.P discourags invn tm en: in the public switched network and in broadband services 
it is a matter of economic reaiity that telemmmunications netwwks are capital intensive. and the financial 
community has no tolerance for investments without reasonable expeclatims of a competitive return 
Despite noble intentions, public policies that promise ubiquity in the deployment of advanced 

1 see our wbsite at ww.newmi lienniumresearch.onl for copes of me mpns and tnnYnpts of me events 
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telecommunications capabilitf to all Americans do n d  drive investmen1 Stephen B. Pociask, President of 
TeleNomic Research, writes, ‘WMk UNE-P was mafed to jumpsrarf mmpafitiw, imnicaffy...if has actuaify 
d imwaged faciiities-based CompaYion.” Randolph J. May, Senior Fellow and Directa of Communications 
Policy Studies at the Prcqess and Freedom Fwndation wri ts.  “For if the Commissbn chooses [Static 
Regulafed Competitbn] embodying an indefinite future of ‘ m a n w d  mmpatitbn: investment in advanced 
telemmmunicatbns facilitks and equipment and innovative new services will be impaired.’ 

The untundl ing of boadbmd elemells has also directly inhibited the growth of m s u m e r  a m s  to high 
speed Intern et services. Sing don writes, “A r e d i s k  qasp of emmm ic forces at work beyond the FCC will 
push the agency in the direcfion of scaling back unbundling for voice and avoidng it for 
bmadtan d...Uncertdntks of mnsumer demand, especiaify for bmadtand, mean fhaf invesfors will need 
more reward lo fake fhe risk.” Incumbent io& acharge carriers (ILECs) are positioned to povide such 
sevices but the unbmdiing of broadbmd dements such as l ineshaing and packetwitching are 
preventing faster deployment The iLECs’ Digital Subscriber Une (DSL) services have not teen able to 
efleclvely compete with cable internet services, which do not face the sane regulations. As a result, 
cfflsumers have fewer broadband chaces and pay higher prices. Pociask notes, “Changes iimiting the 
exlenf of unbmdling for high-speed infernd services, as well as rules fhd povide symmdrkal reg~iafow 
frmfmenf of b m a d h d  invesfments, would bring reikf 10 broadbad investors: 

0 UNE.P seriously inhibits facilities.basd compdition . 
lncumb ent phone ampmies  me reluctant to invest in advanced telecommunications capabililes fm fear 
that the FCC will require them to offer the modemized netuork to cornpetitas at the TELRIC disaunt The 
Commission’s sole reliance on UNE resale enby is mus impeding the fadlities-based ampetition thd is 
necesssry to achieve h e  ubiquitous advmced telecommunieaion s deployment that Section 706 of the ‘96 
Act requires. As FCC Chairman Powell has nded, facilities-based ampelition reduces consumers’ 
depfnde nce on incumbent networks, provides truly differentiated choice and a redundall. more dependable 
inhestst cture Pod ask writes, ”The facf is that UNEpdces are being set so low they have ehdivefy 
berom e a subsidy lor CLECs paid by their competitors, fhe IlECs.’ 

0 UNE-Pemder job .  
Without a fair return on investment, it becomes increasingly difficult to maintain current workforce leveis. In 
the past 18 months aiwe, the communications and infamatim technolcgy industry has lost more thm 
500,OW jobs. May writes, “This sffling of inyesfmen1 obviwsfy will hawe a confinuing adverse impad on 
jabs in the aireadydepressed felemm m d  high-lsch sectors and thus on the overall ecworny.” By mntrast 
a regllator y envirorment that removes rgJu1ato-y barriers and enmurages invesbnent M crede new 
employment o p p i  unities. 

Acmdi ng to a Febtuary 25, 2W2. NMRC shkdy, it is estimated thd full boadbmd deployment would result 
in the crealion of 1.2 million new jcbs. Information technolqly jobs also pay. on avefage, 85% mae than 
other job .  ’With011 t UNE-P, manufacfum and sdhvare companies will step in and provide the products 
repuired of fhe facilities-basekaniers. The impad wiiicreafe pbs, pmft and a needed bwsf to the 
economy.’ (Malone) Greatef investment in a nationwide broadbad netuak (from the release of 
UNE-P capital) wouldgeneratea significant number of high-qualityjcbs. 

0 UNE.P competition rewirer inveglments by the dominant carriers, whnse cutbacks not only 

Malone writes, ‘The uneven playing field created by UNE-P has mC(iv6ied the incumbe nt klephon e caniers 
fo scale b x k  aimosf ail netudi expansion.” While the curred reguiatw framewak elimindes the 
economies of scope and scale and discourages investment in mae sophisticated ndworks, it enmurages 
investment in unegu lated ServiCes in the U.S. and abtmd. Pocias k notes, “Faiiing prices have pmpped up 
we& CLECs, now dependent upon subsidized kasirg and wwcmwded the market w ith mmpetilors, 

threaten future cmpet i t  WI’ access, but thn economy as a whole 
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making the whoie lot worse of ”The downward trend in pricing encourages shareholdm to shin their 
assets to competitors where the retuns are greater, which could lead to higher rates. Singleton notes, 
’...ihe FCC needs topay attenlion to forces iike inveslmenf incerlives end demand.” 

The FCC can rtimulats investment in new and advanced nelworks. by ellminatl ng NIes t h t  nrtdci 
local phone companiea from compating w%h the dominant bmadtund playom. Removing 
unbufdling requirements and encomgi  ng mmpe!Hlon will enmursg e the construdion of 
alternative networks so that consumers can have a real choice of provider. This action will also s p u  
invertmelt in and deployment of bmamand, enabllyl more Americans to acmrs advanced 
tdecommlnk ationa services. 

The Svenoted tdeummunications expertsthal mnbibuted lo this report representa broad cmss s e d m  of 
perspectives. 

c Matthew D. Bennett is Policy Directa of the Alliance far Public Technolcgy a nor-profit 
membership aganization m c e m e d  with fostering access to affadabl e and useable information 
services and technolqlies to dl people. He educate s end a d v m t  es fw policies thd expedite the 
deployment of advanced telecommunications services to all sectors of society, working with and 
establishing coalitions to spur involvement in telecommunications iksues. Before joining APT, Mr. 
Bennetl served as Senia Associate for Communications and Government Relations at the Alliance 
for Commun ity Media. 

Jolm Malone is President and CEO of Eastern Management Gmup, one of Uwr oldest and iagest 
management consulting firms focused exclusiveiy on the commun ications industry. He pmide s 
professiml services to leading edge commun icatims comparie s and governmental instihltions 
worldwide. He and his firm have advised every major telecommunicatims mmufacturef, sohare  
company and carrier in North America, Asia, Latin America and Europe John Malone h x  been 
professioraiiy involved with the telecommunications indusby fa more than 30 years. 

Randolph J. May is Senia Fellow and Directa of Communications Policy Studies at the progress 
and Freedom Fwndation, a market-one nted think lank thd p r m t e s  innovative policy solutims for 
the digilai age  He examines @ides relding to deregula ion of the compditive 
lelecommunications indurby and the implications of competition f a  reform of the FCC. Prior to 
joining PFF, he was a parlner with Sutherland Asbill & Brennan in Washington, DC, specializing in 
communicatims and adminisbative law. He has served as Asswiate General Counsel of the FCC 
and as a Member of the Administrative Conference of the U.S. He has plblished more than thirty- 
five articles on a wide variety of topics ranging from communications law to mt i tu t i ona l  theory. 
He is an adjunct professor of law at George Mason University Schm I of Law. 

Stephsn E. Podask is President of TeleNomic Research, m ecommic and strategic consulting 
firm focusing in resesch on lnfwmation Technolqly, Internet and Telemmunicatims markets. 
Over the past 20 years his shldis have teen filed with both federd a d  state regulatory 
commissions. He has appeared before the FCC and testified befae Congress on Internet and 
broajban d legislation. Befcre founding TdeNomic Research Mr. Pociask served as Chief 
Econm ist and Executive Vue Presideo t for a DC-Based economic consulting firm. 

Solvdg Singleton is Senia Policy Analyst with the Competitive En tq r i  se Institute, a nm-profit 
putlic policy aganization dedicated tothe prindples ofhee enterprise and limited government Ms. 
Singlgo n is the former directcr of infcrmation studies fu the Cat0 Institute. She served as vice 
chair of publications for the Telew mmunications and Elecbmic Media Practice Grwp of the 
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Federali st Society for Law & Public Policy Studies fran 19961989. Her d c l e s  have appeared in 
The Washin$oo Pod, The Phildelp hia Inquirer, The Wall Stred Journal, The Journal of 
Commerce Internet Underground, and Hot-Wed, as well as academic journals. She is the co-edtor 
oflwo bocks. Requlalus' Revenge (1998) and Economic CasuaiSes (1999). 

The New Millennium Research C m U l  wishes to thank the authon for their time and insight on this critical 
and timely issue. 

Februay 2003 
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Creating a Competltlve FU~UN for All 

M a w  D. Bennett 
Poiicy Director 

Alliance for Public Techndog y 

E v e m i  ng has changd in the world of advarce d telecommunications m d  technology except the need for 
crmsumeraccess Thenew environment isan unknownqurntity with tedndcgyevdvingtoastage never 
before imagined and a marketplace that has grown enamously, but faces economic uncettainty The 
benelits for crmsumen s e  many, but rmly if Vle sewices are aftadable , accessible rnd ubiquitous. Today, 
there are stiii shadfalls in the rexh  of broadband and advanced services. The Federal CommunicaioPs 
Commission is now faced with an extrwdiniuy oppatunity to promde universal access and widespread 
deployment and bring all consumers into this exciting telemmmuni catirms future. 

The Commission shauid not lose sigM d the consumer interest in its Triennial rwiew of unburdiin g 
obligations (UNE). The god of the Telecommunications Act of 1996, stated in L preamble, is, ‘To promote 
ccmpetition and... encourage the rapid deployment of new telecommunications technologies.” In addition, 
Sectim 706 d the Act which APT took a leal role in uafling. provides regulatory flexibility to encourage 
deployment of advanced telecommun ications sewices and remove banien to inhastrucIIIre investment. The 
cunenl unbundling regime has n d  significantly conbibuted to any of these goals, but the FCC now has me 
chance to bring benefits to all wmu mers by u e a n  g a truly mmpt itive telecommun ications Irndscape. 

To achieve me twin goals of campetit im and deployment me Commissirm must take swift a d m  and d e a  
the way for a facilities-based mmpetition model in teiemmmunidons. Today, the UNE regime 
discourages inhastr uclure investment m d  creates a resde form of canpetition that h x  a negative effect on 
the l o n p t m  growth of telecommunications services. By allowing compdtas  to lease fadiities at below- 
cost rates, there are no incentives for the incumbent io  invest in capital-intensive new technologies or fa 
cmpet itors to build their own networks. 

UNE’s are a temporary fix. In Vle short term, unbundling has enmu aged a rise in mmpetition statistics, but 
it has done immeasurable damage to the long-term prospects for de@oying advanced serrices. It has 
discouraged netu& upgades in urban and suburban areas and led to practically nowexistent investment 
in rural and undersmed communities. Competitors using the UNE pldorm baditionally &get lucrative 
business custcmer s, ignoring millions of America consumers. 

Discouraging inhastrumre investment d w s  n d  help comumers. Crealing false canpetition based on a 
resale model does not help cmsumers. Continuing the UNE regime in the broamand world will not help 
unsumen.  in fact the UNE rules will dramatically slow the arrival of true broammd sewices; the 
ubiquitous, two-way connections made possible by technologies such as fiber to the home. 

Given the protlems u e a e d  by the UNE regime, the Cornmission has a great deal at stake in the current 
proceeding. The Commission needs to take a new approach, m e  that values innovation and investment. 
and not c r e a m  of a wmpdt ion structure that only benefits a small segment of the muntry. 

Encouraging robust facilities-based competitim m d  deployment of aivanced services reqllires a reguiatoty 
strumre tha is flexible and forward-lmking. Removing outdated rules that only hinder the development d 
next generation teiecommunication services by enadng policies designed to enhance competition and 
inves tment by both incum benls and mmp etitas is a critical step 

Such a regime should include the following principles: (1) Broadbrnd neIwoTks and other new investments 
must be excluded ham unbundling; (2) Those elements, such as switching, that are currenUy available in 

1 
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aburdan ce in the msketplam s h a l d  not be included in the list of available UNEs: (3) A workatle transition 
Mod must be established to ensure services remain available to consumes m d  mmpe(itors are not 
unduly harmed; (4) Sbid performance smdards m d  mrmitoring devices must be created to ensure s m i c e  
quality and efficient remedies must be available in response to violaions: (5) The regulations must be stable 
aachs jurisdicticns. The Commission alone should formulate the list of dements included in unbmd ling, 
while the states continue to possess Wthority over pricing and performa n m  monitoring. 

By creating such a faward-lwking regulatory structure, one that values investment and deployment of 
advanced services. the Commissirm can deliver rea choices to corsumers. Expanding facilities-tared 
m p e t  ition will only provide more optims at better prices. Additionrl ly. increased investment will improve 
the fortunes of the telemmmu niMiors economy and aeale oppolhln ities f a  new g r w t h  and n w  jabs. 

By ampting the pro-consumer principles abave, the Commission M enmurage deployment and 
infrxtru chlre investment, allowing mnsumers to have greater a m s s  to Services and applications that bring 
better and more affwdable health care to all citizens, expand ducati onal oppartunities f a  lifdong learning, 
enatle people with disabilities to function in ways they otherwise muld not, create opportunities for jobs and 
emnomic advancement, make government more respnsive to all citizens and simplify access to all hnins 
of communications technology. 

In order to achieve the important goals of the Telecommunicatims Act and provide consumers with real 
choices and opportunities, the UNE regime must be reformed. Long term g r w t h  and development of the 
teiecommunications inhasbucture is critical to our natim's future, but it will n d  progress as neeW if the 
reguiati ms slf le innovation and discourqe investment. Consumers deserve access to every possible form 
of teiecmmunications sewices and the Commission should seize this important opportunity to create a 
vibrmt telemmmunications future for all. 

2 
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The Benefila of Dispiadng UNE.P 

John Maione 
President and CEO 

Eastern Man- ment Grcup 

When Congress passed legislation, which became the Telecommunications Act of 1996, it set in mclion the 
iagest mmmunicatim undertaking the world ever witnessed. Thousands of new carriers emerged. 
ereclhg massive, robust networks, many of which shamed the older traditional networks d established 
teiepho ne mmpm ies in effidency, s p e d  m d  ability to deliver new services. 

Venture capitalists and Wall stred funded such diflereriated business plans predicatad on the di t w  
familiar 'better, faster, cheaper'principies of wmmerce. The new mmmm ications age was off a d  ruming, 
and bekre the mof caved in, verture capitalists were infusing dose to $540 million a day into the industry, 
not just suppot ing new carri ers, but hund r eds of start-up manufacturers and software wmp anies tha t 
underpin the indusby. Add to that new debt, and some 52 billion went to enable the iifl.df d the 
Teiem mmun ications Act. 

Today, seven years since the Act  here is some of what one observes among the chard remains. Two 
trillion ddiars of market cap, a h i l l  million teiecommunicaims jobs, and $800 billion in debt have 
evapwated. Moribund equipment and software manufacturers, whose sales have dried up, are waiting to 
see what's next. Any carriers with cash are deploying capex dollars in quantities bardy capable of 
sustaining their existing nmorks ;  no one is building cut new n a o r k s ;  no wmpany in their right mind 
provides guidance any more; and yes, UNE-P is here. 

UNE-P didn't Mng down the communications market, but like a stroke delivered alter a fail down a Right of 
stairs, it has kept the victim on the Rocr 

C i m  and simple, UNE-P is arbitrage. Competitors buy teiephme wmpany facilities for very linie money, 
add a smaii mark up, and seii uninspired same-old-services f a  less than it m t  the phone campany to 
mnsbll ct them in the tint place. What is insidious about UNE-P is that the mcas for there unbundled 
network dement platfwms are fw the most part chosen by the state regulators with liltle regard M 
undasta nding of what it cost the lelephon e mrnpany to COnsbUC1 them in the first place. TO some it may 
imk as if everyone wins at this gane (competitas, consumers, state governments) unless, thil is, you think 
that the phone company deserves to win tw, which it doesn't 

When i was ywng some bullies pinned me down, t w k  my new Converse sneakers, ran down the street and 
hocked then for a tidy profit Had they Ripped me a quater f a  my trouble. the arbihq e would hadly have 
mpensa ted  me forthe lost investment ThaIs UNE-P. 

UNE-P is n d  a sustainable business model. Companies built on UNE-P have no assets, no competitive 
differentiation. and no cmtroi over their Mure (at a momen IS ndice the same govmme nt who gave UNE- 
P can take it away). FM this reason. and i know horn erperience, ventue capitalists and private equity 
firms throw away business plans based on UNE-P faster than a poor auditioner f a  American idol is ushered 
off the set. Such asset-less compard es have no future and there is little chance f a  investors to get liquid. 

Facilities-based cariers are hurl by UNE-P. There are zero bmien  to entry in any market a faciiities-based 
carrier might dherw ise enter, but won't and no protection in markets the fadiities-based carrier has already 
gone to the trouble to buiid-out. New faciiitiestee caniers can squat buy UNE-P ham the incumbent 
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telephone company at prices the kilities-based carrier cannot match, and take customers. ll's no wonder 
that the share prices of many facilities carriers today are cime to zero. 

UNE-P h s  nd generated one dollar of additional revenue for my manufacturer of central office switches. 
hanes, network operating or management equipment software M fiber optic cable. Just ask the hun&ed s 
of mmpanies who make Ihem. 

So why h x  UNE-P lxted? The first answer is that every state wmts to please its consumers. Holding 
down phone rates does thai. They also want to report that Ihe state is enjoying the h i t s  of the A d  That 
M be dme if many competitors are on the scene. M&er the compet i t a  is facilities-based M nd, the 
image is that jobs are being created and the ecommy is benefiting as competitors arrive. Half of ail s t a s  
have forced down UNE-P ra ts  to such levels that arbitragas cannot stay away. 

Now what happens if UNE-P goes away? The FCC's Charmm Powell has made no seaet of the fact thai 
he doesn't teieve UNE-P to be a sustainable business mod4  or healthy for the industry in the long term. 
When UNE-P goes away, as it must me industry will be bener off f a  the effort to rid it. Some carriers. 
whose businesses have been ccnstlllc ted entirely on UNE-P may sell-off thdr installed base of Customers 
to facilities+ased carriers Others, who are already largely facilities-based carriers with some UNE-P, may 
refocus to add more customas on Iheir existing nehvorks. Yd a third UNE-P depend ent carrier group may 
have sufficient UNE-P Customers in given gwgrap hies tow arrant purchasing new switches, or hying 
mncentrators to back-haul baffic to an existing switch. These options are viable today in the absence of 
UNE-P Since Ihe price of switches and concentrators have dedined substantially within the past year. New 
small switches can be acquired f~ unds $50 thousand and wncentrators sell fw under $30 thousand, 
equaiin g to $50 dollars per line (DS.0) for a cenbal office and $30 per line (DS.0) for a concentraloT. 

Without UNE-P. manufacturers and software companies will step in and provide the products r q i r e d  of the 
facilities-based carriers. The impact will creaie jots, profit, and a needed bocst to the econuny. 

The uneven playing fieid created by UNE-P has motivaed the incumbent telephone carriers to scale back 
almost all network expansion. At the apex of the telecommunications bwm, these companies spent more 
than M percent of their revenues on netuork construction m d  maintenmce. Thm ks in large measure to 
UNE-P, these numbers are vastly lower today. lnvestlng in a network makes iiltle sense when it cannot 
promise a return. Removing UNE-P will elevate construction by the cariers, imprwe their earnings and 
creaie a beneficial domino effect for me industry. 
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The FCC And Telecom Remvely: 
A Sconcard For Evaluating the New Rules 

Randolph J. May’ 
Sedu Fellow and Director of Communications Policy Stud es 

Progress and Freedom Fwndation 

It is not hyperbole to say that the Federal Commun ications Commission is buly a( an important aossroads. 
Indeed to suggest myihing less wwld be misleading. Acting in three separate proceedngs, the FCC soon 
will issue new NIS that will be twted as reducing regulation of teiecunmunications and informdon 
swices.  Seven years after the passage of the Telemmmunidons Act of 1996, red deregulation is coming 
t m  late. The question is: Will it also be too lime to sour a rEcoveri in the deoressed lelecommuni cations and 
high tech-sectors? 

The three poceedings in which the Commission will issue new rules are: The UNETrMn ia I  Review 
Proceeding2 the Wikeline Bmadbmd Proceeding.3 m d  the Cable Highspeed Access Pmcsedi ng.4 The 
UNE T n n i a ‘  R e v k  will determine the extent to which, and f u  how long, the incumbent I d  exchanp 
eariers, such as SEC and Verizon, will be r w i r e d  to share every element of their local networks with 
m p e t  itors at regulated below-market prices. And the other two, the Wreiine B d b a  nd and Cable High 
Speed Access prweerkn gs will deterin ne if telephone and cable broadbard service providers will be able to 
om their mnpetitive services free from reguiatailymandated capzity shairg requrements and price 
cmtr01 5. 

In reality, in making the crucial dgisions, the Commission will be forced to choose between two competing 
visions of l e lemmmun idms regula on: 

Vision l-StaIic Regulated Competition --In this vision, commun icatiors smvices are provided essentially 
in a natural maropdy environment, m d  this is likely to be the case indefinitely. So the question for 
regulators is how to continue to shape regulation to guarantee ’mmpetita access’ to incumbent facilities 
and a “level playing field” f u  all market partidpants. 

Wsion 2--Dynamic Deregul ation-in this vision, communications sewices are provided in what is rapidly 
becoming a naturally compdtive environment that encoureges even mue mmpeltion, investment and 
innova tion So the question for regl ld ors is how b tansition without un&e delay to a much less regulatory 
franew ak, leaving regulation in place mly where necessay fu the remaining ‘poekets of monopo ly.” 

To be sure, the two visions spelled out above may be oversimplified at the magins. But in a very real 
sense, the y d 0, in fad, describe two d ivergent path s b ehveen which the Commission mu st c home i n  
carfront ing the issues in the three major proceedings. 

. Randolph J. M a y  is Senbr Felbu and DireCnr of Communicabons Polcy Studies a1 The Progress 8 Freedom 
Foundation, Warhtnglon. OC. The vlew sxprerr%d 818 his awn. This paper is adapkd fmm a bnge r msbn published 
by The Progress 8 Fresdom Foundaton entilkd ‘The FCC and Telemm RBcowry A Scorecard br Evaluating the 
New R U I B S . ” P ~ O ~ ~ S S  on Point RelesSe 10.2, January 2023. 
2 In the M a W  of Ihe Sechon 251 Unbudting OM@l ions Of Imum benl L W l  Exchsnge Iwkmsn$hon Of the 
Local Campetitn Pmvisions of lhe T&mmuntahbns A c I  of 1996: Oepbymenl of wireline Servbs Mfenng 
Advanced Telemmmunixl ions Capability FCC 01-361, CC Oacke I No 01-338, releasad Deoember 20, 2001. 
3 Review of Me Appmpiab F m s m x k  lor Bmadtmd ACCBSS b Ms lnlemel Ovsr WWne F a i t i s  , FCC 02-485, CC 
Dacket NO. 02-33, releared Febwary 15, 2W2. 
4 Inquiy C o m l n g  H@bSpeed Access lo Ms Intern1 Ovsr Cabk and GihtK Faciles , GN Oackel No. W.185, 
released March 15. 2002. 

5 



Stephanie Kost - NMRC UNE-P-020403 pdf Page 12 

In order to evaluate whether the Commission's &ions are pro-competitive and deregulaay (that is, 
cmsistent with the Dynamic Dereguldi on Vision) or mlzompetitive and pro-regulatwy (thal is, msistent  
with the Static Regulated Competition Vision). it is useful to have in mind a set of 'benchmarks'. Here are 
the benchma ks that I pmpose for the scorecard 

r Unbundling And Sharing Should Not Be Required For Newly Installed F i k  Or Other No* 
Copper FacilMa 

c Regardless Of Techology Platform, Broarbrnd Serv ica Shodd Nd Be Subject To 
Unbundling and Sharing Requiremads Or Complt er-ll-Typ Separation Require mnts 

Local Switching Should Be R e m a d  Promptly Fm The Unbundling And Shaing Regime M 

c Inter.MTi Transport and High Capacity L w p  Should Be Renmvad RMnptly From The 
Unbundling And Shaing Regirrm And " S p c i  aI Accsa s" Should Not Be ReRegulated 

L; A Presunptive Sunset Regima Wlth Cornpfiltive Triggers Should Be Esbblishe d For The 
Remwal Of Coppr  Local L w p s  From The Unblndli ng And Sharing Requremantr 

0 The Cornmiadon Shodd Preempt The Stst- From Mandathg Unbunding And Sharing 
Requiremads That Ex& The Smpe Of The Fed- I Obligations 

E l e m t a  T h t  Have Bern Rermved From The Unbundi ng And Shaing Rsgime Sholld Not 
Be Considered On The"Cornpetltiie Checklist" F a  Evaluatlng Section 271 Applicatlonr 

, ! 

No dcubt, there will be great pressure from outside the Commission, as there always is, fw the agency to 
'split the baby among the c m  lending sides, to let the battlehadened mtestants walk may with their own 
victories. And there will be pressure from inside the Portals as well fa only .incremental" a 'modmate' 
actim. After all, if the Commission does, finally, sei Cut determinedly on a truly dsegulalay course, it will 
be decidng that in the future the agency shculd play a much less intrusive and more modest role tha it has 
in the past. Federal agencies a e  no1 by nature immodest in their regulatay ambitions. 

So, wheths a not the Commission p a  it this straightfwardy, as the Commission makes its choices in 
the UNE Triennial, Wireline Broadtend, and Cable High-speed Access proceedings. it necessarily will be 
dedding between the pweg uiatory Vision 1, which leads inexorably down a path of false, not sustainable, 
canpet ition, or the deregd atory Visirn 2, which leads to long-term sustainable competition. In this case, 
actims that may win accolades ifcharacterized as 'incremental', 'moderate". or 'balanced' almost certainly, 
in reality will place the Commission firmly on the Vision 1 path. 

And make no mistake. It maners greatly which path the Commission chooses. For if the Commission 
chooses Vision 1 embodying a inddnite future of 'manqed mpetit ion, '  investment in advmced 
telecommunications facilities and equipment and inmvative new services will be impaired. This b true for 
incum bent poviders, whether they are wireline telephone wmpmies a cable companies a whatever, and 
fa new enbants as well, wheths they are wireline, wireless. fiber, a satellite providers. This stifling of 
investment obviously wiii have a continuing adverse impact on jobs in the already-depressed t e l e m  and 
high-tech sectors and thus on the werall ecwomy. 

There is liule p-se here to be served by reciting facts and figures detailing the extent of the telewm 
meitdow n. The Commission surely has in mind the state of the industry. It is emugh to quue hom the 

6 



~~~~~~ ~~ ~~ - 
~ 1 Stephanie .~ . Kost . - NMRC . ~ .. UNE-P-020403.pdf ~.~ . .. .. .. ~ .~ .. ~~ ~.. .. . .. ... ~ Page 17 

opering of a November 25 lener to FCC Chairman Michael Powell hom MaUhen Flanigan. President of the 
Telecommunications Industry Association: 

mhe  dramatic downturn in the telecommunications secta has led to more than 500,000 
job Imses, $1 trillion in corpu ate debt and nearly 52 billion in mrrket valuation losses in 
the telecommunications indstry alone since 20W. These developments hade pecipilated 
an unprecedentd slashing of research end development budgets that seriously threatens 
the future d industry innovation. w r  global leadership in techndcgy and in some very 
important respects, the very security of the United States. 5 

The Commission's part actions implementing the Telecommunications Act of 1996 in en excessively 
regulatory way surely are not sokfyrerponsible for the currant telecom meitdown. But they almost certainly 
have played a contnbutmy role.6 If the Cornmission acts in h e  proceedngs in a way, ju$ed by the 
bend  marks set forth in this papa, that is consistent with the Dynamic Deregllat ion Vision, it mmt likely will 
play a coriributory rde in speeding a recovery in the telecanmunications and high-tech sectors-to lhe 
bendt of consumers and the overall economy. 

Back in 19%, in an eioquen essay entitled, 'Comnunicaticns policy Leadership for me Next Century,' 
then-Commissioner Powell desaibed a dynamic communicatim industry in the pmcess d being 
traxfum ed by the rapid technolcgical change brought about by the digital revdution.7 Chdrmen Powell 
sdd: 'Pdicymaken ... s e  fast approach ing moments of truth in which we will have todecide whether 
setvices simila to thme offered over one medium shwld be regdate d in the m e  manner es new services 
offered over andh er medum-or w h e h r  new services should be regulated at ali:a He asked whether the 
Commission should allow 'tradticnal wireline t e l q o n e  companies to take r w t  in the rich sdl of 
dereglla tion to grow innovative sen4ces as have Internet service providers?$ And he h n  declared that: 
"As technology erases the differences beween these services, canmunications pdicy leaders wiii need to 
r m c i l e  conRidng regulatory approaches in a way that reinforces forward-iwking, p i c - m  petitive 
approa hes and discards wtdaled approacks."lo 

That was 1998, alter the Commission had put in place an overly regllatoy and un&ly burdensome regime 
to implement the intended suppmediy 'prc-competitive, deregrla tory naticnal policy framework" d the 
Telecommunications Act of 1996.13 It warld be easy to belabor the point, but, suffice it to say, that now. in 
2003, the Commission surely is k i n g  'moments d truth." 

The benchmarks set forth above provide a guide f a  evaluating whether the Commission's decisions in the 
three major proceedings-UNE Trmnnial Review, Wirefine Broadbard, a d  Cabk Highsped Access- 
meet the minimum requirements necessary to qualify ar consistent with the Dynamic Dereguldo n Vision. u 
whether, instead, the Commission opts for the Static R~gulated Competiticn Vision 

It is my belief that not only the communications in&sb y, but all of the countrfs mosumen , will benefit if the 
Commission scaes well. 

' Lsttei horn Manhew Flangan lo Mkhasl PowBII. FCC. November 25, 2W2. 
8 See L a q  F. Darby. Jemey A Eisenkh, and Joseph S. Kraemr, 'The CLEC Expdment. Anatomy Of a Melldoun, * 
Pmqesr on Poinl 9.23 (Seplemb er 2W2) (Washington. D.C.: The Prqress 6 Freedom Foundaton), at 1620. 
'50 F E D E R A L C O M M . L . J . S ~ S  11998). 
8 Id., a1 544. 
9 Id. (Emphasis added.) 
10 Id. (Ernphask added.) 
11 See H. R. C O W  REP. NO. 1 W 5  EAT 113 (19961, mpihled in 1996 U.S .C.C.A 124,124. 
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Fostering Teleco mmunicai ons CompaMon: Rerden vs. Builden 

Stephm 6. Pociask 
Presidat 

TdeN omic Research 

FCC Action E x p c t e d  

The Fedwai Communications Commissim (FCC) is considering ending a number of onerous regulations 
thal have discwraged investment and led to job losses in telewmmunications ard brc& and sectors. This 
month, the FCC is expected to rdhink its rules f a  unbundled nehvcrk elements (UNEs), those nehuork 
mmponents thd  competitive local exchanp mmpanies (CLECs) lease ham incumbent local exchange 
ampa nies (iLECs). indications are thal the FCC is lwking in the right direction for change. Cne possible 
change that the FCC is considering is the phasing out of UNE-P. a mmpiete recombination d UNEs that 
f m  local leieptan e services. While UNE-P was creded to jumpstad competition. ironically, as will be 
discussed. it has actually discouraged facility-based competi tion. 

Ancher possible FCC decision would limit the extent of UNE s w i m s  based on their avdiab ility in the 
market It may be, for example, unnecessary to requre lLECs to olfm a switching element lo its ccmpetitors 
when some compd t u s  already own switches. in many markets, switching is abundantly available to wen 
the smallest of carriers. The elimination d jus1 m e  element, such as switching, would have the same effect 
as diminating UNE-P. 

Charges limiting the extent of unbundling for high-speed Internet services, as well as ~ l e s  thd provide 
symmetrical regulatay tleabnent of h a d b a r d  investments, wwld bring relief b boadbard investors 
Current reguiatw y rules require ILECs that build b r d b a  nd iofrasbu chre b shae them with ampetitor s, 
and share them at prices thal do not fully canpensate the ILECs for their investment. This explains why 
high-speed services are not being deployed as f x t  in the U.S as they a e  in sune ambies.t2 Mueover, 
&le operators are not subject lo  the same unbundling and sharing requiremenlr, which explains why high 
speed cable services account for 70% of broab and services in the U S  

These changer, if announced by the FCC. would emourage CLECs 10 build aiterndive networkh and be a 
bwst  for consumen and the economy. However, the FCC may not deal with the biggest problem -namely, 
the fact that UNE prices have been set lw low, creating a maket of renlets, not builders 

Backgound 

In ader lo  spur mmpetitive enby into the local teleptane market. the Tdemmmunicatims Act of 1995 
penitted CLECs to enler and vovide iDcal telephone services to cmsumen. The hope was thd these 
CLECs wwld evenhaiiy build their own nehvorks. B a s e  building d i m a t  ive networks would take many 
yean. the Act permitted CLECs to reseii the ILECs'services, which &wed them lo provide phme services 
immediately to msumers.  The Act also permitted the CLECs to i e x e  UNEs from the ILECs' nehuorks. 
Leasing UNEs wwld  allow CLECs to build poldons of their network, while using pw6ons of the iLECs' 
netwok. In theory, this wwld hdp migrate CLEC cuskmer s from resale to CLEC-owned ndworks. Over 
time, cmsumen wwid bae f i t  hm increased mmpetition, a5 the invisiMe hand of market forces would 
repiace the heavy hard of industry reguialion. At least, thd was the thinking. 

Stephen P ociash, 'PYmng Broad band on High S peed, ' Economic Policy In S W e  Wash ington, Dc, 2002 
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Regulatory Malpncti ce 

In selling the prices for these UNEs, reguldory wmmissions oRen relied on hypometical Moms-up w s t  
models. These modelstypically exduded some overhead msts, ignored regulaory wsls. overlwked achlal 
and prudent investments. missed the recoveryof embedded mts, and undefvaluedthe risk of plant 
obsolescence. Anoths problem regulators created was allowing CLECs to rewmbine UNEs into UNE-P 
service, effectively rwlicating the resale service called for by the Act, but at ha# the w s t  called for by the 
Act 

The f k t  is that UNE prices a e  being set so low they have eftectiveiy b e m e  a subsidy for CLECs pad  by 
their competitors, the iLECs. One study calculated thd TELRiC costs would need to be maked up 3.3 
times in order to recover the ILECs' sunk costs m d  risks.13 Several studies have s h w n  that UNE prices 
were so low that ILECs wuld not survive solely as wholesale companies." Another malysis compaed 
UNE revewes to retail end-user revenws and concluded thd UNEs give the ILECsonly 42%of  the 
revenue they would have received horn their retail op%rations.lr Still another study estimated that it wauld 
lake twenty years of productivitv-based orice reductions to reach the one-time effect of m immed ate shifl to 
h e  low UNE prices.'s 

Justifying these artificially low p r i m  as a way to jumpstail mpe t i t i on ,  regulatan have continEd to &CQ 
UNE pices. Falling prices have pepped up weak CLECs, now depmde* upm subsidbed leasing, and 
o v e r o d e  d the market with m e t  itas. making the whole io1 worse off. And the price reduclions 
cmtin ue - l a ~ t  year, several state comm issims made sharp reduct ms to the ILEC's UNE-P rates, induding 
40% and 45% in California and New Jersey, respectively. 

Renten VI. Builden 

The result of atificially low UNE prices meam that CLECs can lease the ILECs' fadlities at rates thd are 
cheap6 thm building their own networks. One time facility-based o n n p e ~ o r s  have now adopted the 
rmten' UNE-P mod4 and stopped investing in ikcal telewmmuni catims inhasbucture. In s h o t  regulation 
is Subverting market faces m d  undermining mme CLECs thd t w k  great financial risk to build mmpetitive 
networks. AE the chart below shows. the inuease in leaped lines has w m e  at the expense of CLEC-owned 
and resale lines. The original prenise that CLECs would eventually trmsition to facilities canpetiton has 
not wme true, thanks to artificially low UNE prices.t7 

33 Jem Hausman, "Valuing Vle Effen 01 Ragulalon on New SBN~CBS in Telmmmunicatbns, '8 rodr ings Papm on 
E c o m e  Aclivily: MmmOnU cs. BrwLin~slnst ilule. Wash inglon, DC., 1997, pp. 1-54 
14 Stephen PociBsk. 'CompeWbn a1 Bargain Pikas, ' pub1 ished as .TWO DBgms of StruChlml Separation,' AmerWs 
Network. VoI. 102. NO. 24, k. 15,1998, pp. 3M2;  Staphan Pociask 'Svunural Separatbn: Consaquences lor 
Michigan Consumen, ' TeIeNomi c ReSBarch, May 9, 2001: Staphe n Pociask, %lrYctural Separalbn of BellSouth 
Telemmmunicalbnr and I$ Efleck an F b M a  C O ~ S U ~ I J , '  T e k N o m E  RBSBmh. July 31, 2wI; and Stephen 
Pociask. 'Addilban by Division: How DivUing-up Amentech Indiana WouU Add Cos$ and Harm Consumes,' 
TeleNomlc Research, May 14, 2001. 
(5 Randolph J. May and Lam F. Oarby. FCC Commenh 01Ihe P r w r e s  and Freedom Foundalin, CC M e t  NO. Of.  
338, No. 9698 and NO. 98-147. p. 24. 
(we Alhad Kahn, Timothy Tadiff, and Dennis Wei m a n ,  'The Telemm municalbnr AcI at T h m  Years: An Ewnomi c 
E~aIuaIhn of I$ lmplemental bn by the Federal Communicalonr Commksion, 'infomalion Ecomdcs and Policy, MI 
11, 1999, w. 3-32, 
$7 The e x c ~ p l ~ n  10 this win1 r infamndal mmpetilion. Cable and wireless pmvUers have now bemme formidabk 
mmpetilors for tradbanal lekpho na senices. These pmvders do not raquim UNEs. 
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Summary 

As the FCC reihinks its UNE rules, there is a possibility of positive regllatory changes, includng limitations 
to unbundling and phsing out of UNE-P. However, the main problem mat regulators have caused - 
namely, setting UNE prices too iw - a d d  remain unresolved. Resolving a i s  problem wiii be paramu nt to 
bringing mwe intensive faciliUes cmpdil ian, as well as increased consumer benefits, lelemmmunications 
inveslment and g w d  payingjobs. These changes would boost econanicgrowlh and bendit comumers. 
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UNE was the Londi est Blunder: From One Network to Many at the FCC 

Sdveig Singleton 
Senia Policy Analyst 

Cornpetit ve Enterprise Institute 

The Federal Communications Commission’s (FCC) proceed ing on untund led network elements will lay out 
the gmund mles for the next generdon of companies and networks. This is, d&y, a critical role. At the 
Sane time, the FCC is not, never has been, and m o t  be in conbol of what tdep hony a b r a n d  lmks 
like two or ten years from now. But the FCC could and did spawn rules that pick who will win and who will 
lose. Technological innovation, inveskxs. and m s u m e r  damand do more to shape the future, but 
regulator s have an unfafunate pmcha nt for handicapping the marketplace. Let’s Iwk at how some of these 
realities affect the urhunding poceeding. 

The forces at work in telecommunications are as follows: There’s no “killer app’ for brodban d. Bear 
Steams recent reports point to the two senices presently eroding the power of the h m e r  Bell networks 
(including ATaT), bmigriy neglected wireless and email. The resale M rebundling of old copper so minutely 
plotted by Reed Hundt‘s FCC has not taken center stage after all. All the FCCs tender care d MCI in the 
198Us and 199Us could not save MCllWorldcom. This is a paradox of markets: thit legal r a m s  are 
e v e m  ing-because no venture gets off the ground without a baric hanewuk of rights-and nclhing. 
because the faces thit operate UPMI m o m i c  a c t m  wtside of the legal regime are so powafu and fast 
moving. 

One implicilon of this is that the FCC faces hard6 prablems in the unbundling proceeding than usually 
acknow iedgd. The common view in the pes and on The Hill is that the issue of tdephon, mmpdt  ion is a 
question of the Few (the monoply local phone mmpanies) v w u s  the Many (mmpding lml exchange 
carriers), Big versus little, Moncpol y verw s Competition. On this view, the FCC faces a simple political 
f ~ c p - t h e  incumbent local phone companies’ influence The FCC ne& only figwe out what result is likely 
to be pleasing to the many to do the right thing; that is, to perpetuate extensive untund ling to benefit those 
CLECs that have not built out their own networks. 

But anyone with a deeper g r s p  d economics undsstands that it is not so simple. A redistic grasp of 
economic forces at work beyond the FCC will push the agency in the direction of scaling back unbundling 
far voice and avoiding it for broadband. 

~ wireless and cable technology meam that the sp red  of competition in business and 
residen t id markets, from broadband to voice, need not rdy so much MI old copps Imps. 

1 Uncertainties of consumer demand, especially f u  broadband. mean that investors will 
need mare reward to take the risk. 
Regulation hoidng down prices in residential meas helps explain the slower expansion d 
CLECs here as much as (or morethan) difficulties with ILECs. 

,~ 

For those in the press or legislature with lime time to grapple with the perflex ities of Alfred Kain’s foctnOteS, 
here is a red Aag that there is more to it than Big versus Lime: Observers with little reason to butter up local 
phone comparies are calling for unbundlin g to be scaled back. These observers include compan is like 
Corning and the ‘High-Tec h” Broadtsnd Coalition that i nduds  Intel. They want b r w m  and, and the, argw 
that misplaced unbunding can do mae harm than g m d  by disccuraging investment in new networks. 
Corning sponsored a delailed study showing that more than 80 percent of incumbent local phme 
canpa nies’ potential investment in DSL will be unprofitable if unbund led and made available to competitm 
at discounted prices. The High-Tech Broadband Coalition also calls for DSL to be held cut of the unbundling 
regime. 
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The mmern with unbundling can be expessed in a number of ways, all gening at the same p a n t  Some 
siy that the FCCs generosity in unbundling will dday facilities-based comptition. That is, neiths the 
incum bent iocai phone companies nor newcomers will h a e  much reason to invest in new nehuorks. In other 
words, the FCC should focus cn giving companies rearon to build in the future, as much ar giving them the 
means to provide service in the presen t. One might ais0 call this a dynamic rather W n  a static m c q X  of 
canpet ition. It is all a way of saying that the FCC nmds to pay attention to faces like investment incentives 
and demand. 

Terms like 'fadlities-based and invisiMe faces don't make gocd press The arguments and the data are 
hard to simplify into sound bites. But it is di a reflection of the old dispute between advocates of markets 
and advocates of government intervention. is mae  wealth aeded by taking stuff from the haves and giving 
it to the have-nods? Or is more wealth created by making sure that both haves and haveno 1s have a reason 
to create it by letting them k e q  their own gaim? This agedd division explains why seemingly technical 
issues like the fairness of TEL RiC mdng have become so politicized. 

The FCC's Notice in the Triennial Review and casual staternends of the Commissicners suggest thd the 
FCC is redy  to address some of the hard economic questions here. And they shw Id now h a e  the rems 
of data and commen lary they need to figure out what is really gang on. The D.C. Circuit has told them thd 
simply unbunding every network element thd might mst more for a CLEC than an ILEC was not the right 
legal mswer, aligning the law with sensible economics. They have evwy t m l  they need to play a ieadwhip 
rde, even if the outcome is not popdar in evwy quarter. 

This is not a mmfortable position for the FCC to be in. The element of discanfort stems from the fact that 
once again the FCC's rules will indrectly and partidly determine winners and losers as any set of ground 
rules will if put in place late in the game. (And the agmcy is definitely late to the game). This time, their 
adcn M replace regulatory-favoritism with fair, omsums-friendly market faces. Losers will react as if the 
FCC had targeted Vlem directly. If the FCC dces the right thing, the hard thing, it will not be prew. But when 
has g m d  econom ia ever been petty? 
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